THE MULTIPLE MEANINGS OF HUMAN DIGNITY
At its broadest level, the invocation of human dignity denotes two interrelated ideas: (a) an ontological claim that all human beings have an equal and intrinsic moral worth; and (b) a normative principle that all human beings are entitled to have this status of equal worth respected by others and also have a duty to respect it in all others. The latter responsibility includes within it the obligations of the state to respect human dignity in its law and policy as well (McCrudden 2008; Carozza 2008; Lee and George 2008) . Based on this core common meaning of human dignity, there is broad consensus across legal systems that certain ways of treating other human beings ought always to be prohibited by law. The prohibitions on genocide, slavery, torture, disappearance, and systematic racial discrimination, for instance, represent some important (but not exclusive) examples of universal acceptance of the implications of the status and basic principle of human dignity. It is not surprising that many of these clearest instantiations of the requirements of human dignity also coincide with the strongest and exceptionless norms of international law, found for example in the definitions of crimes against humanity or jus cogens.
The difficulties and controversies that arise in constitutional adjudication rarely if ever go to that hard minimal core of the meaning of human dignity. Rather, they arise where the requirements of human dignity are more contested and uncertain, and where the broad universal principle needs to be specified concretely in a given social, political, and cultural context. In those cases, the commonality of understanding across jurisdictions quickly dissipates and the meaning of dignity becomes 'elusive' and 'amorphous' (Rao 2008) , even to the point of being arguably just an 'empty shell' (McCrudden 2008) .
For example, while dignity is frequently used to support autonomy, as in a German Constitutional Court decision which held that human dignity required a Muslim schoolteacher to be allowed to observe her religion by wearing a headscarf in the classroom (Bundesverfassungsgericht 1436 (Bundesverfassungsgericht /02, 2003 , 4 in other cases, however, dignity is invoked instead to limit free choice in order to protect some independent value considered essential to the respect for persons' equal moral worth. In a well-known French decision, dwarf-tossing was prohibited as demeaning to human dignity (against the protests of the dwarves who made their living from the sport) (Conseil D'Etat, 27 October 1995, Commune de Morsang-surOrge) . 5 In Canada, in contrast to both the autonomy-limiting and autonomy-protecting strands of human dignity analysis, the principle is almost exclusively mentioned in the context of equality jurisprudence (Fyfe 2007, 18; Moon 2006, 697-705; Law v Canada 1999) . Even within the same national court, varying usage can make it difficult to determine consistently what judges mean by dignity. Notwithstanding the headscarf case, 'dignity' in other cases in Germany often appears to mean little more than 'privacy' (Bundesverfassungsgericht 2378 (Bundesverfassungsgericht /98, 2004 ) (although arguably this represents a very distinct sense of privacy when compared with that which dominates US law (Whitman 2004) ). 6 The Hungarian Constitutional Court upheld a law preventing citizens from displaying swastikas, explaining that dignity required a tempering of free expression (Alkotmánybíróság 14/2000, V. 12) ; months later, the same court explained in a welfare case that all living people have the same amount of human dignity regardless of their lives' circumstances, so nothing could harm dignity, save death (Alkotmánybíróság 42/2000, XI. 8) . Shortly thereafter, the court shifted perspectives once again, striking down legislation that limited citizens' ability to change their names, in order to ensure human dignity through self-determination (Alkotmánybíróság 58/2001, XII. 7). 7 Even when dealing with strongly similar situations, different courts, and indeed different judges within the same court, can rely on human dignity to come to two entirely different conclusions. In France, the Conseil Constitutionnel in 2001 advised the legislature that a proposed law which would change the legal period for abortion from the first 10 weeks of gestation to the first 12 was unconstitutional because of the importance of safeguarding the dignity of the fetus after 10 weeks. In addition to the general dignity in the right to develop into a human being, the decision also notes that because the gender and basic features of a child can usually be determined starting in the tenth week, there might also be dignity concerns arising from the increased use of abortion for eugenic reasons or sex selection. In Germany, similarly, the Constitutional Court first held that a law permitting abortion is unconstitutional under certain circumstances because of the need to protect the dignity (and the life) of the unborn fetus (Bundesverfassungsgericht 39, 1, 1975; McAllister 2004, 511) . Later, however, the same court permitted a substantially more liberalized abortion law and recognized that dignity concerns also exist not only on behalf of the unborn fetus but also on the side of the pregnant woman, whose autonomy and personal development are strongly implicated in the decision to terminate the pregnancy. In Hungary, where the constitution is largely modeled on German law and centered on human dignity, courts determined that there is no bar on abortion (Dupré 2003, 116) . In the United States, dignity is also mentioned in abortion cases, but it is typically the dignity and autonomy of the mother that is stressed in justifying why abortion must remain legal (Planned Parenthood v Casey 1992) . Scholarly literature on abortion and human dignity, even when arguing that the weight of the principle should favor one side in the dispute, acknowledges the presence of potentially valid dignitybased arguments on both (Dixon and Nussbaum 2010).
Similarly, human dignity has been invoked by those on both sides of the assisted suicide debate (Pretty v United Kingdom 2002; Bates 2005, 167) . Not only is dignity implicated in the right (or absence of a right) to live, but also in the right to die. In one of the few British cases to address human dignity, the High Court ruled that a dying man's right to dignity meant he should be guaranteed the medical treatment that would keep him alive for as long as possible (R (Burke) v General Medical Council 2004) . On appeal, the House of Lords focused instead on the negative impact on the dignity of an incompetent patient who might be kept alive for an extended period of time, despite great pain, because of an advanced directive (R (Burke) v General Medical Council 2005) . Multiple perspectives on the relationship between dignity and assisted suicide can be found even in a single decision, such as the Hungarian Constitutional Court's treatment of the issue. After surveying the laws of several European countries and the several states of the United States as well as Australia, the Hungarian Court determined that laws forbidding assisted suicide were not in violation of patients' right to dignity (Alkotmánybíróság 22/2003, IV. 28) . Although the Court asserted that all people, whether terminally ill or not, have the right to die when they choose because of the right to self-determination implied in the right to dignity, the majority of the Court concluded that the importance of the right to life justifies limiting the right to die to instances where the individual is terminally ill and competently refuses life-saving treatments. Each of the multiple dissents in the case adds different perspectives on the right to die with dignity, turning on whether dignity is best understood as a conglomeration of lesser rights, another name for the right to life itself, or a supreme right that trumps all others.
In significant part, the multiple and sometimes mutually contradictory uses of human dignity in constitutional adjudication stem from the multivalent sources of the idea. 8 The word's roots are Latin, but ancient Romans primarily used it in a context that referred to the respect due to those who were of elevated social status -for example, senators had dignitas but women, slaves and common men did not. It was a term that drew status distinctions between people, rather than suggesting universal moral equality. In contrast, the JudeoChristian notion of human dignity, deriving from the traditional belief that man is made in the image of God, identifies an inherent worth in every individual. Kantian philosophy is often closely associated with discussions of human dignity as well, particularly those contemporary understandings of dignity that place a heavy emphasis on individual autonomy, and on not treating anyone merely as a means to other ends. 9 Still other Enlightenment philosophers, such as Rousseau, have bequeathed a slightly different emphasis to the idea of dignity, associating it with more communitarian and republican ideals. Outside of European traditions, human dignity has been linked to other concepts, like ubuntu or dharma, that belong to distinctive philosophical, religious and cultural traditions and yet that may arguably serve in their particular contexts as functional analogues to the idea of human dignity. The point here is not to catalogue all the possible sources of the idea of dignity, and even less to enter into their details or merits. Rather, it is simply to highlight that dignity's roots are not just highly diverse but emerge from traditions of thought that represent deeply divergent ideas about why human persons have any inherent value that demands the respect of others (the status of dignity), and what it entails to respect the moral worth of another (the principle of dignity). 10 One should therefore expect to find very significant variations in the use of human dignity across different constitutional courts, especially as the very broad and abstract principle of dignity is given concrete application and more determinate meaning in specific cases.
Despite its indeterminacy and the variations in its application, the idea of human dignity as applied in the jurisprudence of different constitutional systems does allow a certain degree of categorization or at least groupings of cases to be made, even if the groups are not necessarily conceptually tightly knit and even if there is often substantial overlap between one group and others.
The most widespread and evident use of dignity in adjudication can be found in cases dealing with the protection of life itself and the integrity (physical or mental) of human persons. Cases are legion where inhuman and degrading treatment is found to violate the inherent dignity of the victims. Prison conditions, the treatment of detainees, and the administration of criminal punishments are obvious contexts giving rise to discussion and judicial protection of human dignity. (Bundesverfassungsgericht 45, 187, 1977) .
Similarly, in many different constitutional courts, dignity features prominently in judicial discussions of the legitimacy of the death penalty (Carozza 2003) . In short, in the constitutional protection of human life and physical and mental integrity, one finds the most widely accepted recognition and application of the status and principle of human dignity.
In a second and entirely different set of decisions, courts discuss dignity as a value central to the definition and protection of individuals' social status and social roles. This formulation is especially prominent in several Hungarian cases, for instance, which focus on individuals' dignity and self-determination in shaping their identities (Alkotmánybíróság 45/2005, XII. 14; 58/2001, XII. 7) . Similarly, the German and South African Constitutional Courts have fined or even banned books because, though presented as works of fiction, they shared too many details about a particular individual's private life (Bundesverfassungsgericht 1783 (Bundesverfassungsgericht /05, 2007 NM v State 2007) . French courts frequently require newspapers to pay damages after they publish stories or photographs about individuals without respect for their dignity. 14 One case decided by the European Court of Human Rights concerned an obscene painting, which included a depiction of an Austrian political figure (Vereinigung Bildender Künstler v Austria 2007) . The Austrian courts, as well as several judges in the ECHR, found in favor of the politician and his harmed dignity, even at the expense of the artist's freedom of expression. 15 This conception of dignity is primarily employed within European courts, and seems to be closely related to European conceptions of privacy. Furthermore, many of these cases almost convey a sense of the privileged social status of the victim of the indignity, whether they feature the Austrian party leaders included in the shocking painting, princesses who wish to keep photographs of their private lives out of the tabloids (Von Hannover v Germany 2004), or supermodels who are unhappy about published stories about their involvement in drug rehabilitation (Campbell v Mirror Group Newspapers 2004) . In these cases, the Roman conception of senatorial dignitas does not seem so far removed (cf. Whitman 2004), even if it is sometimes extended to 'common' people. 16 In contrast, a third distinct group of cases shows that dignity can go far beyond the private details of a person's life, and can be employed to address the sweeping conditions that shape the lives of entire communities living in poverty and extreme vulnerability. In South Africa, the Constitutional Court heard a case brought by hundreds of impoverished families living in tents pitched on a crowded field, while they waited for more government subsidized housing to be built (South Africa v Grootboom 2001) . The court concluded that these citizens' dignity required that the government devote substantial resources to developing and carrying out a plan to progressively realize the right to adequate housing. In India, the Supreme Court came to a similar conclusion when it reviewed the conditions of young children living with their convicted mothers in state jails (R.D. Upadhyay v State of A.P. 2006) . The dignity of these infants and toddlers, the court declared, required that they be provided with appropriate food, clothing and educational opportunities, as well as frequent outings to experience the world outside the prison walls. The Indian court has also required that laws be instituted to limit noise pollution, because a life of dignity is one where the right to quiet and peaceful enjoyment is respected (In Re: Noise Pollution 2005) . In a comparable vein, the Israeli Supreme Court has also held that the protection of human dignity by the government means that laws must not deprive people of money that is necessary for minimal subsistence and that a man living on the streets, starving, deprived of access to basic medical treatment, or compelled to live in humiliating material conditions is a man whose human dignity has been impaired. 17 Such situations involving the dignity of excluded groups are closely related to the use of human dignity in a fourth set of cases: those invoking equality as necessary to the respect for human dignity. Based on the proposition that all people are inherently and equally entitled to human dignity, this view is especially developed in Canadian jurisprudence, 18 has become common in South Africa (Grant 2007) , and can be found in other jurisdictions as well. 19 This is in an important sense the antithesis of the Roman idea of dignitas; rather than drawing distinctions between the privileged and everyone else, dignity in the equality context demands that such differentiations be set aside. While the use of dignity in the realm of equality has been criticized (O'Connell 2008), it would appear to be a growing category. In this vein, for example, many jurisdictions, including Canada, the United States and South Africa, have invoked human dignity in a central way in judicial discussions of the rights of gays and lesbians. 20 Similarly, in several jurisdictions, including Canada, India and Israel, judges rely on dignity as justification for enforcing laws against sexual harassment in the workplace. 21 The connection between dignity as requiring guarantees of equality and dignity as leading to the protection of the social and economic conditions of vulnerable populations can be seen very clearly in a South African case requiring the extension of state-funded educational benefits to certain non-citizens (Khosa 2004). Justice Mokgoro of the South African Constitutional Court noted pointedly that 'the exclusion of permanent residents from the scheme is likely to have a severe impact on the dignity of the persons concerned, who, unable to sustain themselves, have to turn to others to enable them to meet the necessities of life and are thus cast in the role of supplicants' (para. 80).
The distinction between the dignity of prominent individuals and the broader human dignity invoked to guarantee the material needs and the equality of marginalized populations is not the only dichotomy at work in the judicial interpretation and application of the concept. As mentioned above, and as explored in much of the scholarly literature on dignity, cases on human dignity are also split between understandings of dignity as libertyreinforcing and dignity as requiring constraints on unfettered individual choice (Capps 2009, 108; Fyfe 2007, 2) . From one perspective, human dignity clearly demands autonomy. A government that does not respect people's choices to shape their identities violates their dignity, at least in the eyes of the Hungarian Constitutional Court (Alkotmánybíróság 58/2001, XII. 7) . In discussing laws restricting legal names, the court held that dignity includes an inalienable right to bear a name reflecting one's self-identity. Similarly, in affirming the right of transsexuals to present themselves to society as they choose (I v the United Kingdom 2002), the European Court of Human Rights observed in that decision that 'society may be reasonably expected to tolerate a certain inconvenience to enable individuals to live in dignity and worth in accordance to the sexual identity chosen by them at great personal cost' (para. 71). Dignity's role in guaranteeing personal autonomy can also extend beyond central questions of shaping one's identity. For instance, the Indian Supreme Court struck down a law limiting donations of land to charitable organizations, on the grounds that treating people with dignity requires allowing them to will their land to whomever they choose (John Vallamattom and Anr. v Union of India 2003) . Many jurisdictions, including France, ground the autonomy of patients to make free and informed choices about their medical care in human dignity. 22 In contrast to this use of dignity, which empowers people to make free choices, dignity also plays a role in empowering government to limit the freedom of their citizens. Probably the most famous example of this case was decided by a French court when it determined that the sport of dwarf-throwing was an affront to human dignity, even when it was done with the full consent of all parties involved (Conseil D'Etat, 27 October, 1995, Commune de Morsang-sur-Orge) . More recent examples confirm that the sentiment this case expresses is not obsolete. 23 Furthermore, dignity-as-constraint is not limited to French law. The Hungarian Constitutional Court, for example, rejected a petitioner's argument that the right of self-determination, implicit in dignity, should give people the right to use narcotic substances, citing the importance of protecting people, especially children, from the indignity of substance addiction (Alkotmánybíróság 54/2004, XII. 13) . 24 The same court upheld mandatory vaccination requirements as consistent with the requirements of dignity (Alkotmánybíróság 39/2007, VI. 20) . In Germany, a prohibition on peep shows has been found to be a valid protection of the human dignity of the (consenting) women being exhibited (1981 BVerwGE 64, 274) , while the South African Constitutional Court upheld a ban on prostitution because the commodification of one's body necessarily diminished the human dignity of the prostitutes (Jordan v State 2002).
At times, the dualistic nature of the relationship between dignity and autonomy manifests itself dramatically. In the Hungarian case dealing with name restrictions, for instance, the court did not invalidate all of the naming laws, even though it found an inalienable right to shape one's self-identity (Alkotmánybíróság 58/2001, XII. 7). Obscene names and puns could not be used, the court said, because allowing them would violate the dignity of children who might be saddled with such names. Furthermore, the dignity of other living individuals made it necessary to prevent people from assuming different family names if there was potential for confusion or deception. The dignity of having free choices is always tempered by restrictions placed on those choices, necessary to safeguard the dignity of others. As these examples imply, in most instances when the conflict between dignity-asliberty and dignity-as-constraint appears, the issue is not actually two competing definitions of dignity, but rather the competing dignities of two different people whose interests may collide. This explains cases like the Hungarian naming decision, and helps unravel the otherwise puzzling ability of courts to rely on dignity in support of either side of the abortion divide. Similarly, in Canada women have been prohibited from arbitrarily denying men parental rights, because of the need to protect the dignity of the fathers (Trocuik v British Columbia 2003) -another example of competing claims of dignity within the context of a single dispute over rights.
Sometimes, however, a court must actually prioritize irreconcilable values, rather than merely choose between the dignity of two people. A vivid illustration of such a case is 2007) . The decision features a heated debate between the majority and the dissent on whether the real affront to human dignity was to deny a mentally challenged defendant the right to be 'master of his own fate' and represent himself in court (J. Scalia and Thomas dissenting, 2393), or to allow him to embarrass himself and the legal system by giving him the opportunity to do so (majority opinion, 2387). 25 In sum, this array of different approaches to human dignity reflects not only the variety of intellectual and moral traditions in which the concept has its roots, but also differences in the specific political, social and cultural contexts in which the very broad principle needs to be instantiated. The process of specifying the meaning and application of the general and abstract concept in concrete circumstances is a classic example of the determinatio of moral principles through the positive law (Carozza 2003; Carozza 2008, 933) .
Indiana v Edwards, decided by the United States Supreme Court in 2007 (Indiana v Edwards

THE MULTIPLE USES OF HUMAN DIGNITY
The highly variable and context-specific substantive content of the principle of human dignity in constitutional adjudication provokes a further set of questions about the way that the principle functions in practice. If the meaning of dignity is so amorphous, especially as one moves farther away from the (relatively) non-disputed use of the idea to protect the central core of an individual's physical and psychological integrity, why is it so frequently invoked, for what uses and to what effect? Christopher McCrudden has argued for shifting the discussion of human dignity in constitutional adjudication away from the substantive content of the principle and instead for examining the functional and institutional uses of the principle (McCrudden 2008) .
One important role that human dignity plays is to provide an overarching and integrating constitutional value. In that pre-eminent position, the language of dignity is the currency for mediating between other more specific and distinct rights and principles, even ones that may otherwise be incommensurable. For example, the abortion cases discussed earlier present particularly vexing clashes of fundamental values. In its attempt to justify a balancing between the right to life of the unborn child and the right to autonomy and the development of personality of the woman, the German Constitutional Court has framed both in terms of dignity as the overarching constitutional value (Mahlmann 2010) . Similar appeals to dignity serve as the framework for judicial resolution of the conflicts between (certain forms of) privacy and freedom of expression described above.
Yet dignity does more than merely mediate between and unify the existing pieces of the constitutional protection of rights. In many cases, courts appeal to the idea of human dignity to expand the scope of fundamental rights, either by finding that human dignity requires a substantially extended understanding of a recognized right or by justifying the recognition of a new constitutional right by reference to the requirements of dignity. Such uses of dignity range across a broad spectrum of constitutional rights. They include, for example, finding that dignity inherently includes the protection of the family in South Africa (Dawood v 26 and the freedom to seek sterilization for contraceptive purposes in Hungary (Alkotmánybíróság 43/2005, XI. 14) . In many instances, the rhetorical grounding of such new or expanded rights in human dignity appears even more prominent and pronounced when the subject is one of sharp social controversy. In such cases, human dignity seems to be offered as a way of justifying the court's intervention and resolution of the question in ways that may not reflect prevailing popular sentiment, such as in the several court decisions mandating same-sex marriage, for example.
The rights-expanding role that human dignity plays is all the more notable insofar as it is used by courts even in the absence of an explicit constitutional text referring to dignity. 27 This practice leads to the identification of a third broad category of functions that human dignity plays: it is invoked by courts to justify their reliance on legal sources that do not have an authoritative pedigree in the positive law. Appealing to human dignity indirectly authorizes constitutional courts to reach beyond the strictures of the formal hierarchy of sources. Some of the clearest examples can be found in decisions relying on or otherwise incorporating foreign court decisions. Most constitutional courts typically lack an explicit textual warrant for their use of foreign or comparative law. 28 By linking the relevant foreign law to a common commitment to the protection of human dignity, however, courts can seek to overcome the risk to interpretive legitimacy that foreign law represents. Numerous examples of this practice can be found across a range of rights, but in no area is the transnational link forged by reference to human dignity more clear than with regard to the rights to life and physical integrity, including in particular the death penalty (Carozza 2003) .
It is notable that this link of the constitutional order of fundamental values to the transnational is sometimes especially strong in constitutional systems that have recently emerged from periods of totalitarian rule, like Hungary, or criminally systematic oppression, like South Africa. It has been argued persuasively that this reflects the ability of dignity to signal and symbolize the transition to a new constitutional order that respects the human person, and to mark the definitive rejection of former regimes (Dupré 2003) .
Whether in conveying a new set of fundamental constitutional values, authorizing new sources of law or constructing expanded understandings of rights, the problem of the institutional legitimacy of the judiciary often lies very close to the surface in such cases. What makes the exercise of judicial authority justified, relative to the political lawmaking branches (or the constitutive assembly through the constitutional text itself) is exactly the courts' reliance on a higher principle, human dignity. That claims for itself an objective status not reducible merely to judicial preference or arbitrariness. Where the basic human rights claim in question can result in enormous public expenditures and the mobilization of broad public policies, or where it brings the courts into especially sharp conflict with elected bodies, the reliance on dignity as an institutional legitimation technique can be especially important. It can be seen in this sense as one important method for mitigating the bite of constitutional courts' countermajoritarian roles (McCrudden 2008) .
Those cases of institutional competence that implicate the allocation of responsibilities for guaranteeing rights and the common good in a constitutional system illustrate particularly clearly the structural function that human dignity plays in adjudication. Nevertheless one can observe that in fact all of the typical uses of the idea of dignity in constitutional adjudication depend at least implicitly on the premise that dignity provides some sort of supra-positive value to which the details of constitutional law ought to be held accountable (Carozza 2008) . 29 
CONCLUSION
There is at least a certain paradox, and sometimes outright contradiction, between the substantive meaning of human dignity across the constitutional jurisprudence of different systems, on the one hand, and the functional role that human dignity plays in fortifying judicial legitimacy, on the other. To the extent that the content of dignity is vacuous, or at least significantly indeterminate and accordingly subject to the discretionary interpretation of judges, it is likely to be less capable of serving as a justification for the strong judicial roles that it is called upon to sustain. It is for this reason that even scholars who have commented positively in general terms on the use of dignity in constitutional adjudication also have identified the risk of over-use or abuse of the idea (Carozza 2008; Rao 2008; Feldman 2000) . Others warn of at least the potential for the invocation of human dignity by courts to be no more than an insincere 'sham' or a 'cover' for decisions based on other ideological grounds (McCrudden 2008) . It would therefore appear that the legitimating functions of human dignity in constitutional adjudication are strongest in those domains where there is a clear core consensus about its meaning -for instance, in cases involving unambiguous violations of the physical and mental integrity of persons -and more tenuous as the content and requirements of human dignity become more sharply contested. Much more development both of the law across a widely diverse set of traditions and of the scholarly literature on dignity will be needed before the substantive and the functional dimensions of human dignity will be able to reinforce each other more fully. NOTES 1. I am grateful to LaShel Shaw for her excellent research assistance. 2. Much of this development is related to the growth and influence of international human rights law as well, which consistently incorporates references to human dignity as a foundational value throughout its network of treaties, declarations and other instruments. Although this chapter will focus on the comparative constitutional aspects of the idea of human dignity rather than on its role in international law, these two dimensions are often difficult to separate and inevitably bleed into each other, as will be apparent in the subsequent discussion. The European Court of Human Rights (ECHR), as an international tribunal that plays a significant constitutional function within the states of the Council of Europe, lies at the crossroads of that relationship, and accordingly this discussion will also include various references to the ECHR. 3. Cf. The Supreme Court of India in Rameshwar Prasad and Ors. v Cachard (2002) . 23. A recent French article, for instance, urged that weight requirements and physical inspections be imposed on all fashion models, in order to ensure that fashion shows do not remain spectacles exploiting those suffering from anorexia. See le Roy (2008) . 24. Note that the Hungarian Court did nevertheless invalidate the majority of the narcotic drug law because the language was unclear and contradictory, which could lead to arbitrary enforcement, and which would therefore offend human dignity. The court also stresses the importance of allowing rehabilitation programs instead of/alongside punishment, for the sake of dignity. Cf. also Jordan v State 2002 (6) SA 642 (CC); (11) BCLR 1117 (CC). Though principally about the gender inequality of a law that punished prostitutes but not their consumers, the South African court explains that prostitution, unlike sodomy, can be regulated because there is not the same kind of dignity in buying and selling sex as there is in expressing love as part of a relationship. St-Ferdinand [1996] 3 SCR 211, which lays out the philosophical origins of dignity in Canadian jurisprudence and grapples with the question of whether nudity is an affront to dignity if the person is so severely handicapped that they are not aware of their naked condition. 26. Discussed in Saban (2004) . 27. In some systems, of course, the constitution itself refers to the foundational value of dignity, as in Germany and South Africa. Grundgesetz für die Bundesrepublik Deutschland [Constitution], Article 1; Constitution of the Republic of South Africa, chapter 2, § 10. Similarly, in Israel, the Basic Law on Human Dignity and Liberty has since the mid-1990s codified the fundamental value of dignity. 28. Again, the South African system provides an exception, including in its constitutional text an explicit requirement to take foreign and international law into account in its interpretation of the constitution. Constitution of the Republic of South Africa, chapter 2, § 39 (When interpreting the Bill of Rights, a court, tribunal or forum (a) must promote the values that underlie an open and democratic society based on human dignity, equality and freedom; (b) must consider international law; and (c) may consider foreign law'). 29. On the idea of human rights as supra-positive values more generally, see Neuman (2003) .
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